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Course description

This course description refers to the second part of the discipline of
Anti-Money Laundering Law, which amounts to half of the sessions (10
hours).

This part attempts a panoramic overview of a range of international
and European efforts to prevent and combat international crime by the
financial or patrimonial flank, an area which we broadly designate as
patrimonial (or financial) strategies of crime control (PSCC).

The first key objective of the discussion is to identify the main legal
instruments applicable in this area of the law, and the manner in which
they address each of the individual patrimonial strategies of crime control
ot, in other words, which requirements are imposed on State Parties of
Member States. This exercise is pursued in three areas:

a) General international law, concentrating on UN instruments;

b) European law, concentrating on efforts pursued under all three
‘pillars’ of the EU legal framework;

c) domestic law, taking the law of the Macau SAR as an example of one
possible manner in which these standards have been implemented in the
domestic order.

The second broad objective is to identify particular areas where
problems as to effectiveness and impact on human rights have emerged
and therefore where further research is needed.

A special reference shall be made to the evolving Ao Man Long
corruption and money laundering case in Macau, which has now
generated two decisions of the Macau Court of Final Appeal (relating to
Ao Man Long) and three of the Court of Second Instance (relating to
family members and various businessmen). These cases are quite
important due namely to the fact the courts advance many detailed
interpretations on points of anti-money laundering law.
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Course outline

1. The concept of patrimonial strategies of crime control
2. Evolution of patrimonial strategies of crime control

3. The crime of money laundering

4. The crime of financing of terrorism

5. Contfiscation of proceeds of crime

6. Prevention and detection mechanisms

7. Asset freezing

8. Civil confiscation

9. The Ao Man Long corruption and money laundering case
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Key international sources (in force)

A. United Nations (conventions)

1966 | UN International Covenant on Civil and Political
Rights (ICCPR)

1988 | UN Vienna Convention

1999 | UN Suppression of the financing of terrorism

2000 | UN Transnational organized crime convention

2003 | UN Convention against corruption

B. United Nations Security Council Resolutions

2001

UN SC

Res 1373

2009

UN SC

Res 1904

C. Council of Europe

1950 | CoE European Convention on Human Rights

1999 | CoE Criminal law convention on corruption

2005 | CoE Convention 198

D. FATF

2001 | FATF Eight special recommendation on financing of
terrorism

2003 | FATF Forty recommendations

E. Basel Committee

2001 | Basel Customer due diligence for banks
Committee

2003 | Basel Shell banks and booking offices
Committee

F. EC/EU

2002 | EU European arrest warrant

2003 | EU Framework Decision on freezing assets and

evidence
2004 | EU Mutual recognition of confiscation orders
2005 | EU Framework Decision 2005/212/JHA, on
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expanded confiscation
2005 | EC Directive 2005/60/EC, Third anti-money
laundering Directive
2007 | EU Treaty on the Functioning of the European
Union (TFEU)
II. Key international sources (revoked or being superseded)
1988 | Basel Statement on money laundering
Committee
1990 | FATF Forty recommendations
1990 | CoE Convention 141
1991 | EC First anti-money laundering Directive
1996 | FATF Forty recommendations
1998 | EU Joint Action on confiscation
2001 | EC Second anti-money laundering Directive
III. Macau Instruments (in force)
1993 | DL 32/93/M Customer identification for banks
1995 | Penal Code, art.103 Confiscation of proceeds of crime (general
rules)
2002 | Law 4/2002 Application of international law in the SAR
2003 | Law 11/2003, art. 28 Confiscation of proceeds of crime with

cases)

reversal of the burden of proof (corruption

2005

Circular

007/B/2005-DSB/AMCM

Terrorist financing

2006 | Law 2/2006 Money laundering

2006 | Law 3/2006 Financing of terrorism

2006 | Administrative Regulation of Law 2/2006 and 3/2006
Regulation 7/2006

2006 | DIC] Instruction 2/2006
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2006 | Macau Lawyers’ Instruction 1/2006
Association
2006 | GIF Dispatch of the Chief Executive no. 227/2006
(creation of GIF)
2009 | Law 17/2009 Drug trafficking
2009 | AMCM AMCM guidelines for financial institutions
2009 | AMCM AMCM guidelines for cash transactions
IV. Macau Instruments (revoked)
1991 | DL5/91/M Confiscation of proceeds of crime (drug trafficking
cases)
1997 | Law 6/97/M Law on organized crime (partly revoked) (crime of
money laundering, art. 10)
1998 | DL 24/98/M Reporting of suspicious transactions
2002 | AMCM Guidelines for financial institutions
Circular
073/B/2002
2002 | AMCM guidelines for cash transactions
2006 | AMCM AMCM guidelines for financial institutions
2006 | AMCM AMCM guidelines for cash transactions
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V. Macau case law

(available at www.court.gov.mo)

Court of Final Appeal (TUI)
Ac. TUI 16 March 2001, pr. 16/2000 [Wan Kuoc Koi case]
Ac. TUI 20 October 2004, pr. 37/2004 [Wan Kuoc Koi related case]
Dispatch of rapporteur 12 December 2007, pr. 36/2007 [first Ao Man Long
case: interim decision on right to appeal]
Ac. TUI 30 January 2008, pr. 36/2007 [first Ao Man Long case: final

decision]

Ac. TUI 22 April 2009, pr. 53/2008 [second Ao Man Long case]

6/16




UNIVERSIDADE DE MACAU

—Ac
—Ac
—Ac

BPIARE T
UM - Modelo 5

Ac. TUI 17 July 2009, pr. 20/2009 [fixation of jurisprudence regarding

money laundering]

Court of Second Instance (TSI)

. TSI 14 June 2007, pr. 437/2006-11 [the case of the kidnapping in Taiwan]
. TSI 30 October 2008, pr. 450/2008 [first case of family and businessmen]
. TSI 19 March 2009, pr. 572/2008 [second case of family and businessmen]

VI. Other case law

United States Supreme Court
California Bankers Association v. Shultz, 416 U.S. 21 (1974)

European Court of Human Rights
Phillips v. UK (2001)

European Court of Justice
Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al Barakaat

International Foundation, 3 September 2008 (joined cases)

Court of First Instance
Case T-306/01, Yusuf and Al Barakaat International Foundation v Council and
Commission, 21 September 2005, [2005] ECR I11-3533
Case T-315/01, Kadi v Council and Commission, 21 September 2005, [2005]
ECR 11-3649
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Reading Materials

Compulsory reading materials

JORGE GODINHO, ‘Financial strategies of crime control in the Macau SAR’,
in JORGE GODINHO (ed.), Studies in Macau civil, commercial, constitutional
and criminal law, LexisNexis, Hong Kong, 2010, pp. 249 ff.

0 Portuguese and Chinese versions of this text, slightly more dated,
have been published: Jorge Godinho, ‘Estratégias patrimoniais de
combate a criminalidade: o estado actual na Regiao
Administrativa Especial de Macau’, in Leonel Alves e Paulo
Cardinal (coords.), Primeiras Jornadas de Direito e Cidadania da
Assembleia Legislativa, Coimbra Editora, Coimbra, 2009, pp.
139-177 (Portuguese/Chinese). [Portuguese version available at
SSRN: http://sstn.com/abstract=1374164]

JORGE GODINHO, ‘“When Worlds Collide: Enforcing United Nations
Security Council Asset Freezes in the EU Legal Order’, European Law

Journal, vol. 16, no. 1, January 2010, pp. 67-93 [electronic version
available at SSRN: http://ssrn.com/abstract=1502106].

JORGE GODINHO, ‘Civil confiscation of proceeds of crime: a view from
Macau’, in SIMON YOUNG (ed.), Civil forfeiture of criminal property: Legal
measures for targeting the proceeds of crime, Edward Elgar, 2009, pp.
321-334.

Other reading materials

JORGE GODINHO,  ‘The Ao Man Long corruption and money
laundering case in Macau’, in Freedom from Fear [magazine published by

the United Nations Interregional Crime and Justice Research Institute —
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UNICR], Turin, Italy], 2009 (available at

www.freedomfromfearmagazine.org)

e JORGE GODINHO, ‘Do crime de «riqueza injustificada» (Artigo 28.° da Lei
n.® 11/2003, de 28 de Julho)’, Boletim da Faculdade de Direito da Universidade
de Macau, vol. 11, no. 24, 2007, pp. 17 ff. (available in Portuguese and
Chinese) [Portuguese electronic version available at SSRN:
http://ssrn.com/abstract=1097243].
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SUGGESTED READING MATERIALS FOR FURTHER RESEARCH

A catalogue reference to the library of the University of Macau

(http://library.umac.mo/lib.html) is given below, between square brackets,

whenever possible.
Please report any questions, updates or corrections to

jgodinho@umac.mo.

1. English language

ALEXANDER, R. C. H.— Insider dealing and money laundering in the EU : law
and regulation, Aldershot, Hants, England ; Burlington, VT : Ashgate Pub.,
2007. [KJE 2188 Ale]

ALLDRIDGE, PETER — Money laundering law. Forfeiture, confiscation, civil
recovery, criminal laundering and taxation of the proceeds of crime, Hart,
Oxford/Portland, OR, 2003.

ALVAREZ, JOSE E. — “The UN’s ‘war’ on terrorism’, International Journal of
Legal Information, 2003, 238 ff.

AMBOS, KAl — ‘The International Criminal Court and the traditional
principles of international cooperation in criminal matters’, Finnish
Yearbook of International Law, 1998, 413 ff.

BANTEKAS, ILIAS — “The international law of terrorist financing’, American
Journal of International Law, 2003, 315 ff.

BASSIOUNI, M. CHERIF — ‘The sources and content of internacional
criminal law: a theoretical framework’, in BASSIOUNI, M. CHERIF (ed.),
International Criminal Law? vol. I, Crimes, Transnational Publishers,
Ardsley, New York, 1999, 3 ff.

BETLEHEM, DANIEL — ‘The European Union’, in VERA GOWLLAND-DEBAS
(ed.), National implementation of United Nations sanctions. A comparative
study, Martinus Nijhoff, Leiden/Boston, 2004, 123 ff.

BLAIR, WILLIAM; BRENT, RICHARD (eds.) — Banks and financial fraud. The
international law of tainted money, OUP, Oxford, 2008. [KD 1737 R43 Ban
2008]
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BLUM, JACK A.; LEVI, MICHAEL; NAYLOR, R. THOMAS; AND WILLIAMS,
PHIL — Financial havens, banking secrecy and money-laundering, United
Nations Office for Drug Control and Crime Prevention, New York, 1998.
BOISTER, NEIL — “The exclusion of treaty crimes from the jurisdiction of
the proposed International Criminal Court: law, pragmatism, politics’,
Journal of Armed Conflict Law, 3/1998, 27 tf.

BOISTER, NEIL— Penal Aspects of the UN Drug Conventions, Kluwer Law
International, The Hague, 2001.

BROOME, JOHN — Anti-money laundering: international practice and policies,
Hong Kong : Sweet & Maxwell Asia, 2005. [K 5316 M6 Bro]

CAMERON, IAIN — ‘UN targeted sanctions, legal safeguards and the
European Convention on Human Rights’, Nordic Journal of International
Law, 2003, 159 ff.

CAMP, PETER J. — Solicitors and money laundering : a compliance handbook,
London : The Law Society, 2007. [KD 495 A3 Cam 2007]

CASSESE, ANTONIO, GAETA, PAOLA and JONES, JOHN (eds.) — The Rome
Statute of the International Criminal Court. A Commentary, 3 vols., Oxford,
Oxford University Press, 2002. [KZ 6310 Rom]

CowmBs, CINDY and SLANN, MARTIN — Encyclopedia of Terrorism, revised
edition, Facts on File, New York NY, 2007. [HV 6431 Com 2007 —
Reference section]

CORTRIGHT, DAVID and LOPEZ, GEORGE — The sanctions decade. Assessing
UN strategies in the 1990’s, Lynne Rienner, Boulder/London, 2000.

Cox, DENNIS —An introduction to money laundering deterrence, Wiley,
Chichester UK, 2011. [HV8079.M64 C69 2010]

DAMROSCH, LORI FISLER — ‘Enforcing international law through
non-forcible measures’, Recueil des Cours de [1’Academie de Droit
International, vol. 269, 1997.

DE WET, ERIKA — The chapter VII powers of the United Nations Security
Council, Hart, Oxford and Portland, OR, 2004. [KZ 5038 Dew]
DELMAS-MARTY, MIREILLE — Ordering pluralism. A conceptual framework for
understanding the transnational legal world, Hart, Oxford and Portland OR,
20009.
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DEMETIS, DIONYSIOS — Technology and anti-money laundering: a systems
theory and risk-based approach, Edward Elgar, Northampton MA , 2010.
[ordered]

ESER, ALBIN AND LAGODNY, OTTO (eds.) — Principles and procedures for a
new transnational criminal law, Max-Planck-Institut fur auslandisches und
internationales Strafrecht, Freiburg im Breisgau, 1992.

FIANDACA, GIOVANNI and COSTANTINO VISCONTI — ‘Theoretical and
criminal policy foundations for a model of ‘extended” confiscation in the
ambit of organized crime’, in VICENZO MILITELLO and BARBARA HUBER,
Towards a European criminal law against organised crime. Normative Proposals
of the joint European project to counter organised crime, Max-Planck-Institut
fiir ausldandisches und internationales Strafrecht, Freiburg im Breisgau,
2001, 73 ff.

FITZGERALD, PETER L. — “If property rights were treated like human
rights, they could never get away with this”: blacklisting and due process
in U.S. economic sanctions programs’, Hastings Law Journal, 1999, 73 ff.
FITZGERALD, PETER L. — ‘Managing ‘smart sanctions’ against terrorism
wisely’, New England Law Review, 2002, 957 ff.

GALLANT, M. MICHELLE — Money laundering and the proceeds of crime.
Economic crime and civil remedies, Cheltenham, England; Northampton,
MA, Edward Elgar, 2005. [KD 1737 R43 Gal 2005]

GILMORE, WILLIAM C. — Dirty money: the evolution of money laundering
counter-measures, 3'4 ed, Council of Europe, Strasbourg, 2004. [K 5223 Gil
2004]

GODINHO, JORGE — ‘The surrender agreements between the US and the
ICTY and ICTR: A critical view’, in Journal of International Criminal Justice,
vol. 1, no. 2, 2003, pp. 502 ff.

GOWLLAND-DEBBAS, VERA — ‘Sanctions regimes under article 41 of the
UN Charter’, in VERA GOWLLAND-DEBBAS (ed.), National implementation of
United Nations sanctions. A comparative study, Martinus Nijhoff Publishers,
Leiden/Boston, 2004, 3 ff.

GREENBURG, THEODORE S.; SAMUEL, LINDA; GRANT, WINGATE — Stolen
asset recovery. A good practices guide for non-conviction based asset forfeiture,
World Bank, 2009. [available via e-brary]
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GUILD, ELSPETH — ‘Crime and the EU’s constitutional future in an area of
freedom, security, and justice’, European Law Journal, 2004, 218 ff.
GUTHERIE, PETER — ‘Security Council sanctions and the protection of
individual rights’, NYU Annual Survey of American Law, 2004, 491 ff.
HANDOLL, JOHN — Capital, payments and money laundering in the EU,
Oxford University Press, Oxford, 2006. [K 3824.8 Han 2006]

HAPPOLD, MATTHEW — ‘Security Council Resolution 1373 and the
Constitution of the United Nations’, Leiden Journal of International Law,
2003, 593 ff.

HEss, HENNER — ‘Like Zealots and Romans: terrorism and empire in the
21st century, Crime, Law and Social Change, 2003, 339 ff.

HINTERSEER, KRIS — Criminal finance: the political economy of money
laundering in a comparative legal context, Kluwer Law International, The
Hague, 2002.

KERSTEN, ARMAND — ‘Financing of terrorism — a predicate offense to
money laundering?’, European Journal of Law Reform, 2002, 299 ff.
KILCHLING, MICHAEL — ‘Comparative perspectives on forfeiture
legislation in Europe and the United States’, European Journal of Crime,
Criminal Law and Criminal Justice, 1997, 342 ff.

KITTICHAISAREE, KRIANGSAK — International criminal law, Oxford
University Press, Oxford, 2001.

KUSHEN, ROBERT — ‘The surrender agreements between the US and the
ICTY and ICTR: the American view’, Journal of International Criminal
Justice, 2003, 517 ff.

LACEY, KATHLEEN A. and GEORGE, BARBARA CRUTCHFIELD — ‘Crackdown
on money laundering: a comparative analysis of the feasibility and
effectiveness of domestic and multilateral policy reforms’, Northwestern
School of Law Journal of International Law & Business, 2003, 263 ff.
LAVRANOS, NIKOLAOS — Legal interaction between decisions of international
organizations and European law, Europa Law Pub., Groningen, 2004. [K
3824.2 L4 Lav]

LEONG, ANGELA — The disruption of international organised crime. An
analysis of legal and non-legal strategies, Ashgate, Aldershot, 2007.

LIPPMAN, MATTHEW — ‘The new terrorism and international law’, Tulsa
Journal of Comparative and International Law, 2003, 297 ff.
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MaA, LILIAN — “Corruption offences in Hong Kong: reverse onus clauses
and the Bill of Rights’, Hong Kong Law Journal, 1991, pp. 289 ff.

MCCLEAN, DAVID — International judicial assistance, Claredon, Oxford,
1992.

MCcCLEAN, DAVID — Transnational organized crime. A commentary on
the UN Convention and its Protocols, Oxford University Press, Oxford,
2007. [K5240.M38 2007]

MILLINGTON, TREVOR and WILLIAMS, MARK SUTHERLAND — The proceeds of
crime : law and practice of restraint, confiscation, condemnation and forfeiture,
Oxford, England ; New York : Oxford University Press, 2007. [KD 8460
Mil 2007]

MULLER, WOUTER; KALIN, CHRISTIAN; GOLDSWORTH, JOHN (eds.) —
Anti-money laundering. International law and practice, Wiley, Chichester,
2007.

MURRAY, CHRISTOPHER and HARRIS, LORNA — Mutual assistance in criminal
matters: international co-operation in the investigation and prosecution of crime,
Sweet & Maxwell, London, 2000.

NADELMANN, ETHAN — ‘Negotiations in criminal law assistance treaties’,
American Journal of International Law, 1985, 467 ff.

NADELMANN, ETHAN — ‘Global prohibition régimes: the evolution of
norms in international society’, International Organization, 1990, 479 {f.
NANDA, VED P. (ed.)) — Law in the war on international terrorism,
Transnational Publishers, Ardsley, NY, 2005.

NAYLOR, R. T. — “Wash-out: a critique of follow-the-money methods in
crime control policy’, Crime, Law and Social Change, 1999, 1 tf.

OLIVEIRA, JORGE COSTA — ‘Macau SAR inter-regional mutual legal
assistance in criminal matters’, in JORGE OLIVEIRA and PAULO CARDINAL
(eds.), One Country, Two Systems, Three Legal Orders. Perspectives of
Evolution. Essays on Macau's Autonomy after the Resumption of Sovereignty
by China, Springer Verlag, Berlin/Heidelberg, 2009, pp. 565 ff.

PEERS, STEVE — EU justice and home affairs law, 2" ed., Oxford University
Press, Oxford, 2006. [K 3824 E9 Pee 2006]

PEERS, STEVE — ‘EU responses to terrorism’, International and Comparative
Law Quarterly, 2003, 227 ff.
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PEERS, STEVE — ‘Mutual recognition and criminal law in the European
Union: has the Council got it wrong?’, Common Market Law Review, 2004,
5 ff.

PIETH, MARK (ed.), Financing terrorism, Kluwer Academic, The Hague,
2002.

PIETH, MARK; LOW, LUCINDA; CULLEN, PETER (eds.), The OECD convention
on bribery. A commentary, Cambridge University Press, Cambridge, 2007.
[K 5216 A41997 OEC 2007]

REICH, JOHANNES, ‘Due Process and Sanctions Targeted Against
Individuals Pursuant to Resolution 1267 (1999) - With an Added Note on
European Court of Justice, Judgment in Joined Cases C-402/05 P and
C-415/05 P, Yassin Abdullah Kadi and Al Barakaat International
Foundation v. Council and Commission, September 3, 2008(September 7,
2008), Yale Journal of International Law, Vol. 33, No. 2, 2008. Available at
SSRN: http://ssrn.com/abstract=1268163

REINISCH, AUGUST — ‘Some problematic aspects of recent EU financial
anti-terrorism measures’, Austrian review of international and European law,
2002, 111 ff.

REUTER, PETER and TRUMAN, EDWIN M. — Chasing dirty money: progress on
anti-money laundering, Institute for International Economics, Washington,
DC, 2004.

SCHWEIGMAN, DAVID — The authority of the Security Council under Chapter
VII of the UN Charter. Legal limits and the role of the International Court of
Justice, Kluwer, The Hague, 2001. [KZ 5038 Sch 2001]

SELDEN R. — ‘The executive protection: freezing the financial assets of
alleged terrorists, the Constitution, and foreign participation in US
financial markets’, Fordham Journal of Corporate & Financial Law, 2003, 491
ff.

SIMPSON, MARK, NICOLE SMITH and ARUN SRIVASTAVA — International
guide to money laundering law and practice, Bloomsbury Professional,
Haywards Heath , 2010. [K 5223 Int 2010]

STESSENS, GUY — Money laundering. A new international law enforcement
model, Cambridge University Press, Cambridge, 2000.

STESSENS, GUY — ‘The FATF ‘black list’ of non-cooperative countries or

territories’, Leiden Journal of International Law, 2001, 199 ff.
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STOKES, ROBERT A. — Banking privacy and public interest: money laundering,
human rights and data protection, E. Elgar, 2010. [ordered]

TRECHSEL, STEFAN — Human rights in criminal proceedings, Collected
Courses of the Academy of European Law, Volume XI, European
University Institute, Oxford University Press, Oxford, 2005. [K 3825.21
Tre 2006 ]

TRIDIMAS, P. TAKIS and GUTIERREZ-FONS, JOSE A. — ‘EU Law, international
law and economic sanctions against terrorism: the judiciary in distress?’
(September 18, 2008), Fordham International Law Journal, Forthcoming.
Available at SSRN: http://ssrn.com/abstract=1271302

UNGER, BRIGITTE — The scale and impacts of money laundering, Cheltenham,
UK : Edward Elgar, 2007. [HV 6771 N4 Ung 2007]

VERVAELE, J. A. E. — annotation to Joined Cases C-187/01 and C-385/01,
Criminal proceedings against Hiiseyin Goziitok and Klaus Briigge [2003],
Common Market Law Review, 2004, 795 ff.

VERVAELE, J. A. E. — “The anti-terrorist legislation in the US: inter arma
silent leges?’, European Journal of Crime, Criminal Law and Criminal Justice,
2005, 201 ff.

WALKER, NEIL — ‘In search of the Area of Freedom, Security and Justice:
a constitutional odyssey’, in NEIL WALKER (ed.), Europe’s Area of Freedom,
Security and Justice (collected courses of the Academy of European Law),
Oxford University Press, Oxford, 2004, 3 ff.

WEBB, PHILIPPA — ‘The United Nations Convention against corruption.
Global achievement or missed opportunity?’, Journal of International
Economic Law, 2005, 191 ff.

WHITTAKER, DAVID — Counter-terrorism and human rights, Pearson,
Harlow, 2009 [K 5256 Whi 2009].

WILSON, RICHARD ASHBY (ed.), Human rights in the ‘war on terror’,
Cambridge University Press, New York, 2005. [JC 585 Hum 2005]

For materials in other European languages (Portuguese, Spanish, Italian,

French, German) please contact Prof. Godinho directly.
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